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INTRODUCTION

"Expungement” is frequently the term used for the process of erasing an individual's
criminal record — the official records regarding arrests and/or a conviction -- to afford citizens
the opportunity to put past contact with the criminal justice system behind them. In broad terms,
there are three different categories of cases to which expungement may be applied. Thefirstis
cases of “actual innocence” in which it is conclusively determined that a person did not commit
the offense for which he or she was arrested (or possibly even convicted). The second category
involves cases where charges were dropped prior to trial or the defendant was acquitted at trial.
In these cases, the person may or may not have committed an offense.* The third category
involves cases where the defendant has been convicted of committing the offense. Obvioudly,
persons fitting in the first category would be considered the most worthy of relief so that they are
not harmed by a criminal record that should never have existed. Casesfalling into the second or
third categories are more debatable and policy judgments must be made about whether and when
to grant relief to individuals in those categories. Nonetheless, thirty-six (36) of the fifty states
permit individuals to clear their recordsif the charges against them are dropped or they are
acquitted at trial, and a substantial number of states (24), provide for expungement of convictions
in some instances.

The District of Columbia has several existing expungement provisions that provide for
expungement in certain sets of circumstances ranging from actual innocence to convictions, but
they are neither comprehensive nor coherent in their coverage. Furthermore, the most significant
expungement provision was created by the courts rather than the legislature. The magjority of the
states, including Maryland and Virginia, have expungement statutes that reflect policy judgments
by their lawmakers about when and under what circumstances the benefits of expungement will
be made available to individuals. The District of Columbia should aso have comprehensive,
coherent legislation on thisimportant subject.

The Council for Court Excellence (CCE) undertook to address the subject of
expungement and to prepare a report that would summarize the existing state of the law, discuss
key issues, and set forth options that the Council of the District of Columbia might wish to
consider in enacting legislation on the subject. Founded in 1982, CCE is a nhonpartisan, civic
organization based in the District of Columbia whose purposes include identifying and
promoting court reforms, improving public access to justice, and increasing public understanding
and support of our justice system. The Council’s Board of Directorsis composed of members of
the legal, business, civic, and judicial communities. We have worked closely with the D.C.
Council and its Judiciary Committee on many issues, including the 1994 Probate Reform Act,
the Office of Administrative Hearings Establishment Act of 2001 and subsequent amendments,
aswell as on anumber of sentencing related matters, including the Advisory Commission on
Sentencing Establishment Act of 1998, the Truth in Sentencing Amendment Act of 1998, and the
Sentencing Reform Act of 2000.

YEven in cases of an acquittal after trial, the acquittal does not legally establish that the defendant was actually
innocent, but rather that the judge or jury had a reasonable doubt as to the defendant’ s guilt. Further proceedings
would be necessary to establish that the defendant is actually innocent. (In cases where the defendant can show
“actual innocence,” the defendant would fall into the first category, as noted above.)
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CCE established a subcommittee focusing on expungement under the leadership of
Leslie McAdoo, Esg., which was composed of CCE Board members with a broad range of
experience in the D.C. criminal justice system, including defense counsel, former prosecutors, a
senior Superior Court judge, and aformer member of the D.C. Council. In addition, the
subcommittee included members of the mgjor stakeholders in the criminal justice system,
including the U.S. Attorney's Office, the Office of Attorney General, the Public Defender
Service, and the Pretrial Services Agency.? This group met regularly on a number of occasions
over the past year to examine and discuss the issues and to formulate areport. 1n December
2005, members of the subcommittee met with D.C. Councilmember Phil Mendelson, the Chair
of the Judiciary Committee, to discussitswork. Asaresult of that meeting, it was decided that
CCE would submit draft expungement legislation along with its report to make its work product
of greater potential assistance to the D.C. Council.

The CCE strongly supports the enactment of comprehensive legislation addressing
expungement. Expungement is a quintessential public policy issue that is based on judgments
about which reasonabl e persons may, and do, disagree. In thisreport on expungement, we have
attempted to set forth the relevant issuesin afair and even-handed manner. The positions on
these issues that are taken in the report and the associated draft legislation reflect the collective
judgment of the subcommittee and, as such, are based on a number of compromises among
competing interests and divergent views about the circumstances under which expungement
should be available. Although the subcommittee worked together very cooperatively and was
able to achieve aremarkable degree of consensus on many issues, unanimity was not achieved
on every issue. Thus, certain provisions of the draft legislation and certain positions taken in this
report may be criticized or opposed by particular CCE members or particular stakeholder
agencies, while other members of the subcommittee will strongly support them, or advocate
going beyond them. Finally, we note that no judicial member of CCE participated in the
formulation of this report

2 The subcommittee did not include a designated representative(s) of the business community and employers; some
were asked to participate but were unable to do so. The concerns of employers were considered by the members of
the subcommittee, all of whom belong to entities that are employers in the District, e.g., the prosecutor’s offices, the
Public Defender Service for the District of Columbia, private law firms, etc. In addition, a representative of a major
business reviewed a draft of the subcommittee's work product and attended the final subcommittee meeting to
discuss employer concerns.



NEED FOR THE LEGISLATION

“Expunging criminal records involves a trade-off between competing interests. An
individual would like to pursue employment, housing or other major life activities without the
stigma of an arrest or conviction record. On the other hand, society has an interest in
maintaining criminal histories for purposes of future crime investigations and in order to make
hiring, rental and other decisions about individuals.” Deborah K. McKnight, Information Brief:
Expungement of Criminal Records, Report for the Minnesota House of Representatives, 2,
available at http://www.house.leg.state.mn.us/hrd/pubs/expgrecs.pdf (last visited Mar. 16, 2006).

Commentators, scholars, judges and legis ators across the country have recognized the
“pernicious effects’ that criminal records can place on individuals, which include socia stigma,
prejudice in further criminal investigations or proceedings, and discrimination by employers.
Larry Y ackle, Postconviction Remedies 8146 (2005). An arrest record alone has considerable
potential for adverse consequences in the areas of private employment, government employment,
governmental housing, admission to the military, and the acquisition of credit. John Sellers, I,
Sealed with an Acquittal: When not Guilty Means Never Having to Say You were Tried, 32 Cap.
U.L. Rev. 1(2003). Further, ahost of state and federal laws limit the civil rights of individuals
with criminal records, e.g. the ability to obtain employment, eligibility for public housing, public
assistance and food stamps, eligibility for student loans, voting rights, drivers' license privileges,
and rights to be foster and adoptive parents. Even aminor conviction can have consequences
creating a de facto life sentence, without possibility of parole. Michael Mayfield, Revisiting
Expungement: Concealing Information in the Information Age, 1997 Utah L. Rev. 1057 (1997).

The American Bar Association has recognized that, "aregime of collateral consequences
may frustrate the reentry and rehabilitation of [offenders], and encourage recidivism.” American
Bar Association, ABA Standards for Criminal Justice: Collateral Sanctions and Discretionary
Disqualification of Convicted Persons R-4 (3d ed. 2003). Expungement statutes embody an
official willingness to forget, which some consider essential to successful rehabilitation, a matter
in which individuals and states have an interest. Michael Mayfield, Revisiting Expungement:
Concealing Information in the Information Age, 1997 Utah L. Rev. 1057 (1997). One argument
in favor of expungement is to prevent offenders from paying repeatedly for the same crimein the
absence of any justification on the grounds of just deserts or dangerousness. A second reason is
to offer offenders a positive reward for abstaining from criminal behavior. Julian Roberts, The
Role of Criminal Record in the Sentencing Process, 22 Crime & Just. 303 (1997).

The need for an appropriate expungement mechanism is perhaps greater now than ever
before. Most jurisdictions now utilize technology to make criminal records easier to access.
Michael Mayfield, Revisiting Expungement: Concealing Information in the Information Age,
1997 Utah L. Rev. 1057 (1997); see also, Bureau of Justice Statistics, U.S. Department of
Justice, Survey of Sate Criminal History Information Systems (2001) (Forty-nine states, the
District of Columbiaand Puerto Rico have automated some records). At the sametimein the
last two decades conviction rates have increased. See FBI Uniform Crime Reporting program.
The convergence of these facts and the post-September 11" focus on security, which has
increased employers emphasis on any criminal record, make access to an expungement program
all the more vital. An effective criminal justice system should be concerned with punishing
appropriately while avoiding permanent collateral effects that are unwarranted or
counterproductive.



OVERVIEW OF PROPOSED LEGISLATION

Bearing these public and private interests in mind, the draft legislation being proposed by
the CCE consists essentially of two expungement provisions; the first addresses cases of actual
innocence; the second addresses all other cases, including cases where charges were dropped or
the defendant was acquitted at trial and some cases in which the defendant was convicted.

Cases of actual innocence are currently governed by Superior Court Criminal Rule 118.
The proposed new provision basically adopts the approach of Rule 118 with certain adjustments.
The burden remains on the individual to demonstrate that he or she is actually innocent of the
offense. However, the time limits for seeking relief imposed by Rule 118 have been eliminated,
and the burden of proof has been lowered from "clear and convincing evidence" to the
"preponderance of the evidence" (although the higher standard would still be used if the person
waits more than four years to seek relief). The new provision also applies to cases where the
person demonstrates innocence after being acquitted at trial, a situation that Rule 118 did not
address. Therelief provided to innocent persons remains the same as under Rule 118 -- all law
enforcement and court records relating to the arrest or prosecution are collected and placed under
seal with the Superior Court. Finally, an additional, new component of relief restores the
innocent person to the status he or she occupied before being arrested and/or charged so that the
individual need not disclose the expunged arrest or conviction in response to questions on that
subject.

The second provision is entirely new and provides for the expungement of charges that
do not result in convictions and for alimited class of convictions. Therelief provided in these
cases isto remove public records relating to the charge or conviction, but to permit access by law
enforcement agencies and the court, which would keep and continue to use the otherwise non-
public records. Further, expungement of the public records in such casesis not automatic; the
court must find that it isin the interests of justice to do so after weighing the competing interests
in expunging the records and the interests in retaining public access to them. Charges that do not
result in conviction are eligible for expungement after awaiting period of two years for less
serious misdemeanors and five years for more serious misdemeanors and all felonies.
Convictions eligible for expungement include many misdemeanors and four of the least serious
felony charges. However, al other felony convictions are not eligible for expungement nor are
misdemeanors involving sex offenses, intra-family offenses, offenses against children, fraud, or
drunk driving. Further, awaiting period of seven years after the completion of the sentence (not
the date of the conviction) isrequired. No expungement under this provision is permitted if the
person has a conviction at any time for an offense that is not eligible for expungement or if the
person has a subsequent conviction for any offense (other than minor traffic offenses or the like).



EXISTING D.C. EXPUNGEMENT PROVISIONS

There are a handful of existing expungement provisionsin the District of Columbia and
they are abit of acrazy quilt. They are neither comprehensive nor coherent in their coverage,
and the most significant provision was created by the courts, not by the legislature. A brief
review of these provisionsis useful for several reasons. (1) to explain existing practices; (2) to
illuminate some of the policy judgments that the District has made so far with respect to
expungement; and (3) to expose the large gaps in the coverage of these provisions.

1. Criminal Rule 118

The most significant current expungement provision in the District is Rule 118 of the
Superior Court Rules of Criminal Procedure, which provides for the sealing of arrest recordsin
cases of actual innocence, i.e. where a person did not commit the offense for which he or she had
been arrested. Thisisajudicial rule created by the judges of the Superior Court rather than a
statutory provision enacted by the D.C. Council. It was created in 1983 in response to the en
banc decisions by the D.C. Court of Appealsin District of Columbia v. Hudson, 404 A.2d 175
(D.C. 1979) and 449 A.2d 294 (D.C. 1982).

The Hudson decisions dealt with the equitable power of the courts to fashion aremedy in
cases of actual innocence. The Court of Appeals concluded that the courts have authority to
grant relief, but spelled out certain limits and guidelines for doing so. First, the court concluded
that the appropriate relief was not to destroy the arrest records but, rather, to collect the arrest
records, file them with the court, and place them under seal. The court opted for this approach
because it believed that ordering the destruction of arrest records would constitute too significant
an intrusion by the Judiciary into the recordkeeping process of the Executive branch. See 404
A.2d at 180-81. Second, the court placed the burden on the individual to prove by "clear and
convincing evidence" (a standard higher than the "preponderance of the evidence" but less than
"beyond a reasonable doubt") either that no crime was committed or that the person did not
commit it. Id. at 179. Third, the court declined to authorize the individual to deny the existence
of the arrest in the future. Instead, the court decided that the appropriate remedy was for the trial
court, when granting a motion to seal arrest records, to enter an order summarizing the facts and
stating that the person was innocent; the person could then show that order to third partiesif an
issue arose in the future. Id. at 181-82; see also id. at 185 (separate statement of Nebeker, J.).

Rule 118, which was subsequently promulgated by the Superior Court, incorporates all of
these features. In addition, it establishes some fairly stringent time limits for the filing of a
motion to seal arrest records: (1) within 120 days after the charges have been dismissed, or (2)
for good cause shown and to prevent manifest injustice, within 3 years after the prosecution has
been terminated, or (3) at any time thereafter if the government does not object.

By itsterms, Rule 118 applies only to cases where charges are dropped before trial; it
does not apply to cases where the defendant is acquitted after standing trial. Nonetheless, the
Court of Appeals has held that the courts still possess the equitable authority to seal an arrest
record of persons who can demonstrate their innocence after standing trial. Rezvan v. District of
Columbia, 582 A.2d 937 (D.C. 1990).



2. Statutory Provisions

Since the promulgation of Rule 118 in 1983, D.C. has enacted several statutes that
provide for expungement of records with respect to particular sorts of offenses in cases other
than those involving actual innocence.

There is an expungement provision covering first-time drug offenders who are charged
with or convicted of illegal possession or use of a controlled substance and who successfully
complete probation. D.C. Code § 48-904.01(e). Thereisanother expungement provision for
persons charged with or convicted of under-age drinking. D.C. Code 8§ 25-1002(c)(4). These
expungement provisions apply both to persons against whom charges have been dismissed (the
second category outlined above) and persons who have been convicted (the third category).

Both of these statutes provide for the expungement of all official (police or court) records
relating to the person's arrest, charge, trial, conviction, or dismissal, with the proviso that a
nonpublic record shall be retained by the court or the police so that the expunged offense can be
taken into account if the person commits another such offense. Section 25-1002(c)(4) also
permits such records to be used to conduct criminal record checks for persons applying for a
position as alaw enforcement officer.

Both of these statutes also provide explicitly that the effect of the expungement is to
restore the person to the status he or she occupied before the arrest or charge. They further
provide that no person as to whom expungement has been granted shall be considered to be
guilty of perjury or otherwise giving afalse statement by reason or failure to recite or
acknowledge such arrest, charge, or conviction. Under section 25-1002(c)(4), the person
remains obliged to disclose the arrest and any expunged conviction in response to any direct
guestion contained in any questionnaire or application for a position as alaw enforcement
officer. This provision does not explicitly state that a person need not acknowledge the existence
of the expunged offense (other than when applying for a position as a law enforcement officer),
but it prevents any criminal prosecution of individuals who do not acknowledge the offense.
Further, by providing that the effect of the expungement isto restore the person to the status he
or she occupied before the arrest or charge, the statute probably would prevent a private party,
such as a prospective employer, from taking adverse action against an individual for failing to
recite or acknowledge an expunged arrest, charge or conviction.

There are two remaining statutory provisions that should be noted. Thefirst isa special
expungement provision for parental kidnapping which is designed to expunge a conviction, but
not the underlying arrest, once the children reach adulthood. D.C. Code § 16-1026. The second
isaprovision in the Y outh Act which provides that the conviction of ayouth offender (an adult
less than 22 years old convicted of a crime other than murder) may be "set aside” under certain
circumstances if the defendant successfully completes the sentence imposed. D.C. Code § 24-
906. Inthat event, the youth offender isissued a certificate confirming that the conviction has
been set aside. However, the court records relating to the conviction are not sealed nor are
records regarding the underlying arrest expunged. Further, a conviction set aside under this
section may still be used for avariety of purposes:



(2) In determining whether a person has committed a second or subsequent offense for
purposes of imposing an enhanced sentence under any provision of law;

(2) In determining whether a drug offense is a second or subsequent offense for purposes
of enhanced punishment;

(3) In determining an appropriate sentence if the person is subsequently convicted of
another crime;

(4) For impeachment if the person testifies at trial;

(5) For cross-examining character witnesses; or

(6) For sex offender registration and notification.

GAPSIN EXISTING D.C. EXPUNGEMENT PROVISIONS

A review of the existing expungement provisions in the District makes clear that they are
neither comprehensive nor consistent and coherent in their coverage. Thisis hardly surprising
given that the most significant provision, Criminal Rule 118, isajudicial creation, and the
statutory provisions were designed to address a few, specific criminal offenses rather than to
formulate a comprehensive approach to expungement for the universe of criminal charges. Itis
desirable for the Legidative and the Executive branches to address the issue in comprehensive
fashion and develop arational approach that reflects considered policy judgments about the
circumstances in which expungement should be available, what sort of relief should be granted,
and what procedures should be followed. Thiswill result in comparable situations being treated
in similar fashion as opposed to the inconsistencies that currently exist.?

There are any number of gaps or inconsistencies in the existing D.C. expungement
provisions that could be pointed out. For example, casesinvolving actual innocence are the most
deserving of relief. Yet, in some ways, the relief available to the actually innocent under Rule
118isinferior to the relief available to those who have been convicted of a drug offense or
underage drinking and who qualify for expungement under the statutes specific to those offenses.
Rule 118, unlike the two statutory provisions, does not provide that persons as to whom
expungement has been granted shall not be considered guilty of perjury or giving afalse
statement if they fail to recite or acknowledge the arrest or charge that was expunged.

Likewise, it makes little sense to limit expungement to certain drug offenses and
underage drinking when there are many other comparatively minor offenses asto which
expungement is not available, for example, disorderly conduct, shoplifting, unlawful entry (a
charge frequently employed with respect to demonstrators), and simple assault. Furthermore, in
the case of the drug offenses and underage drinking, expungement is available even if the person
is convicted of the offense whereas for the other offenses expungement is not available even if
the charges have been dropped without any conviction (unless the defendant can prove
innocence and obtain relief under Rule 118). These gaps and disparities are anomalous, and
plainly do not reflect any overarching measured policy judgment by District lawmakers.

3 We do not suggest, however, that the proposed expungement legislation supplant the existing statutory provisions,
which are tailored to specific situations for which the City Council has already make public policy judgments.



EXPUNGEMENT IN "ACTUAL INNOCENCE" CASES

The prototypical situation for expungement of arrest records is cases of “actual
innocence,” i.e. where a person did not commit the offense for which he or she was arrested. As
discussed above, Rule 118 of the Superior Court Rules of Criminal Procedure addresses this
situation and provides for the sealing of arrest recordsin such cases. The burden is on the person
arrested to seek relief by filing a motion with the Superior Court and then proving by clear and
convincing evidence either that the offense did not occur or that he or she did not commit the
offense. Rule 118 establishes some fairly stringent time limits for the filing of a motion to seal
arrest records: (1) within 120 days after the charges have been dismissed, or (2) for good cause
shown and to prevent manifest injustice, within 3 years after the prosecution has been
terminated, or (3) at any time thereafter if the government does not object. Rule 118 applies only
to cases where charges are dropped before trial; it does not apply to cases where the defendant is
acquitted after standing trial. (The Court of Appeals has held that the courts still possess the
equitable authority to seal an arrest record of a person who can demonstrate innocence after
standing trial).

Theneed for legislation in actual innocence cases

Rule 118 is thoughtfully designed and appears to have worked reasonably well in
practice. Nonetheless, it isdesirable to supersede it with legislation because the terms and
conditions for expungement reflect social policy judgments that the legislative branch, rather
than the judiciary, should make. Rule 118 isajudicial creation that was designed to "codify" the
court's inherent equitable authority to grant relief to individuals who were wrongly arrested. Itis
apparent that the courts felt compelled to create the rule because they were operating in a
vacuum — there was no existing statutory expungement provision which could provide relief.

Further, although the D.C. Council could ssmply adopt Rule 118 wholesale, we believe
that there are a series of policy issues that should be considered and that, at |east in some
respects, the provisions of Rule 118 should be atered.

Nature of relief to be given in actual innocence cases

The first set of issuesinvolves the nature of the relief to be provided to individuals who
establish their innocence. One question is whether the arrest records in issue should be destroyed
or sealed. A second question is whether additional relief should be provided.

Sealing vs. destruction of records

The D.C. Court of Appeals, in its Hudson decisions on which Rule 118 is based, opted
for sealing of arrest records rather than destruction of those records. One reason the court made
this choice is because it felt that it would exceed the proper judicial sphere to order destruction of
executive branch records. In addition, some members of the court saw strong policy reasons for
preferring sealing instead of destruction of records. They noted that "[t]here will be no way to
recreate and verify a destroyed official file of an erroneous arrest, in order to refute the memory,
newspaper clippings, or other personal records of someone who, for avariety of motives .. may



choose to publicize that arrest. 404 A.2d at 184 (Ferren, J., concurring).* Thus, the Court of
Appeals chose to place the arrest records under seal in the custody of the court (not the police),
"subject to being opened on further order of the court only upon a showing of compelling need,
such as other civil litigation concerning the particular arrest or the discovery of additional
evidence concerning the occurrence of that arrest.”" Id. at 181.

It should be noted that, in cases of actual innocence, there is no legitimate interest in the
police having future access to the arrest records in issue for law enforcement purposes, such asto
develop suspects when other similar crimes are committed or to help make a charging decision if
the individual is arrested on another charge. Because the individual was innocent, the mistaken
arrest should not exist thereafter so far as the police are concerned. (As discussed below, a
different calculus comesinto play when formulating the appropriate relief in cases where the
individual may have committed, or definitely did commit, the offense for which he or she was
arrested).

An argument can be made that the arrest records should be destroyed in cases of actual
innocence rather than ssimply sealed. However, as the Court of Appeals noted in Hudson, once
official records are destroyed, they cannot be recreated and verified, and unforeseen situations
may arise in which it becomes important to have access to those records. Thus, sealing appears
to be the most prudent remedy. We are not aware of any problems in practice with the sealing
remedy adopted in Rule 118, such as "leakage" of, or unauthorized accessto, sealed records. In
terms of the individuals having their slates effectively wiped clean of the arrest, there does not
appear to be any substantial argument that destruction of the records is superior to sealing.

On a separate but related note, we believe it is useful to add a provision that the arrestee
has aright to get copies of the sealed arrest records upon request, without having to make a
showing of compelling need. Itisunlikely that arrestees will make many such requests, and it is
unlikely that arrestees would make such requests for illegitimate purposes.

Additional relief

Sealing (or destroying) an individual's arrest records may not provide him/her all of the
relief that is necessary or desirable to keep the mistaken arrest from haunting him/her in the
future. What, for example, istheindividual to say if asked in the future whether he or she ever
has been arrested? Thisisadifficult subject. Federal agencies, for example, require that an
individual seeking a security clearance disclose any prior arrests, including those that have been
expunged or sealed. D.C. legislation on the subject cannot override federal requirements.
However, the District can determine whether any expunged arrest in D.C. thereafter constitutes
an arrest for purposes of state law (because other states must give "full faith and credit" to D.C.
laws).

* In amore recent decision, the D.C. Court of Appeals noted that, “[€]xpungement is a drastic remedy. It effectively
rewrites history. In some measure, expungement conceals the truth and creates amisleading record . . .” Teachey v.
Carver, 736 A.2d 998, 1007 (D.C. 1999). Of course, the very reason for expungement is a judgment that there are
substantial reasons for "rewriting history." Still, the approach of sealing arecord involves less rewriting of history
than does destroying that record.



As noted above, the District already has enacted two expungement statutes relating to
misdemeanor drug offenses and underage drinking, that do address the issue of whether an
individual must disclose expunged arrests. Both of these statutes provide explicitly that the
effect of the expungement isto restore the person to the status he or she occupied before the
arrest or charge. They further provide that no person as to whom expungement has been granted
shall be considered to be guilty of perjury or otherwise giving a false statement by reason or
failure to recite or acknowledge such arrest, charge, or conviction. In the case of an underage
drinking offense (but not a misdemeanor drug offense), the person remains obliged to disclose
the arrest and any expunged conviction in response to any direct question contained in any
guestionnaire or application for a position as alaw enforcement officer. These provisions do not
explicitly state that a person need not acknowledge the existence of the expunged offense, but
they prevent any criminal prosecution of the individual if he or she does not acknowledge the
offense. Further, they probably would preclude a private party, such as a prospective employer,
from taking adverse action against an individual for failing to recite or acknowledge an expunged
arrest, charge or conviction.

These protections ought to be extended to individuals who establish their innocence.
Indeed, these protections probably should be enhanced in two respects. First, thereis no strong
reason why a person who has established innocence should have to disclose the expunged arrest
even when applying for a position as alaw enforcement officer. Second, it would be useful if the
protections were broadened or clarified to provide explicitly that neither the D.C. Government
nor any private party can take any adverse action against an individual for failing to recite or
acknowledge an expunged arrest, charge or conviction in cases where he or she has ultimately
been determined to be innocent.

Timelimitsfor seeking relief in actual innocence cases

A second issue with the current provisions of Rule 118 isthe time limitsthat it sets for
the filing of amotion to seal arrest records: (1) within 120 days after the charges have been
dismissed, or (2) for good cause shown and to prevent manifest injustice, within 3 years after the
prosecution has been terminated, or (3) at any time thereafter if the government does not object.
The 120 day time limit is far too stringent a requirement. In many cases over the years,
individuals have been unaware of their right to seek sealing until long after the 120 day time
limit has expired, and the court has not always permitted the filing of a motion thereafter under
the "good cause" provision. More recently, the Superior Court has provided written notice of the
right to seek sealing to individuals whose charges are "no papered,” i.e. dropped at the initial
court appearance following the arrest. Thisisavery useful step for which the Court should be
commended. Notwithstanding the notice, however, many individuals may not focus on thisissue
or follow through on it until much later when, for example, the arrest record hinders an
employment opportunity.

If aperson can demonstrate innocence, it is difficult to understand why there should be
any time limit on the opportunity to have the arrest records sealed. One practical concern is that
the passage of time may result in the loss of evidence that the Government would need to rebut a
claim of innocence. Relevant records may be lost or witnesses may no longer be able to be
located or their memories may have faded. For example, ajudge posited a situation involving an
arrest for a domestic assault followed several years later by amotion to seal after the arrestee
finds that the arrest is hindering his employment opportunities and persuades his spouse to swear

10



that the alleged assault never happened. Meanwhile, the officersinvolved in the arrest have | eft
the police force or have forgotten the incident and what the spouse said then that led to the arrest.
However, time limits do not necessarily cure these problems. Moreover, if the time limits are
eliminated, the burden remains on the arrestee to prove that the offense did not happen or that he
did not commit it and the court is free to take any inordinate or inadequately explained delay into
account when ng the evidence and reaching a conclusion. On balance, we believe that the
time limitsin Rule 118 should be eliminated because they constitute an unnecessary barrier to
relief for potentially deserving individuals.

In order to encourage prompt filing of expungement motions, however, we suggest that a
lower standard of proof -- the preponderance of the evidence -- should be applied to motions
filed within four years after the charge is dropped (or the arrestee attains age 18, in the case of
persons over the age of 16 who are arrested and charged as adults pursuant to D.C. Code 8 16-
2301(3)). Personswho wait more than four years to file amotion for expungement would still be
ableto obtain relief but would have to meet a higher standard of proof — clear and convincing
evidence. We discuss the standard of proof issue in more detail below.

Standard of proof in actual innocence cases

A third issue is the standard of proof to be applied in deciding motions for expungement.
Rule 118 requires the person to prove by "clear and convincing evidence" that the offense did not
occur or that the person did not commit it. Thisis astandard higher than the " preponderance of
the evidence" standard usually used in civil cases but less than the "beyond a reasonable doubt"
standard used to decide guilt at acriminal trial. The Court of Appeals, in Hudson, explained its
rationale for choosing this standard of proof in the following terms. "Such a degree of proof
seems appropriate for a proceeding in equity where the court must balance the interest of the
individual in having an incorrect record corrected with the interest of society in maintaining
records of events, viz., arrests, that would assist law enforcement officials to apprehend criminals
in the future." 404 A.2d at 179.

The practical impact of the higher standard, however, isto deny relief in situations where
the court concludes that the person probably isinnocent but the evidence is not so strong that the
court is prepared to conclude that the person clearly isinnocent. One may question how strong
society'sinterest isin maintaining public records of those arrests for whatever assistance they
might provide law enforcement in catching criminalsin the future. Another impetus behind the
Court of Appeals selection of the "clear and convincing evidence" standard may have been its
discomfort at engaging in what might be termed judicial legislation and its consequent desire to
adopt a conservative standard that would not be open to criticism. In other words, the Court of
Appeals may have felt more constrained to set a stringent standard of proof than alegislatureis.

We believe that the standard of proof in actual innocence cases should be reduced to the
"preponderance of the evidence." The number of cases in which the standard of proof will end
up making a difference in the outcome s likely to be relatively small.” The issue then becomes a

> |f, contrary to our expectation, the adoption of alower standard of proof triggers alarge increase in the number of
motions to seal being filed with the Superior Court and/or causes the Court to grant relief in too many close cases
where there is substantial evidence that a person was guilty of the offense, then it may become desirable to revisit
thisissue.
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policy judgment whether, in those few cases, it is better to deny relief to those individuals who
are "probably"” but not "clearly" innocent so that law enforcement can continue to have the
records available for future investigative purposes or, instead, to grant relief to the individuals
and deprive law enforcement of whatever benefit access to those records might provide. We
favor granting relief in those situations. The judicia system makes momentous judgments and
awards millions of dollars of damages based on what the preponderance of the evidence shows;
that standard should also suffice for persons seeking relief because they have a criminal record
for an offense they did not commit.

As noted above, we recommend that the current "clear and convincing evidence" standard
could be retained for one class of motions seeking expungement — those filed more than four
years after the charges were dropped. Such lengthy delays are likely to handicap the
Government's ability to contest claims of innocence because relevant records, evidence, or
witnesses may have been lost during the interim. Applying a higher standard of proof to such
belated motions provides an appropriate incentive to individuals to seek relief promptly. At the
sametime, it preserves the ability of individuals who can clearly demonstrate their innocence to
obtain relief at any time.

Relief after trial in actual innocence cases

A fourth issue isthat Rule 118 applies only to cases where charges are dropped before
trial; not apply to cases where the defendant is acquitted after standing trial. The Court of
Appeals has held that the Superior Court possesses the equitable authority to seal an arrest record
of a person who can demonstrate innocence after standing trial. Rezvan v. District of Columbia,
582 A.2d 937 (D.C. 1990). However, the Court of Appeals ruled that the person must meet an
even higher standard than when prosecution terminates before trial. "In addition to showing by
clear and convincing evidence that no crime occurred or that the arrest was based on mistaken
identity, the person must establish the existence of some other circumstance that would make it
manifestly unjust to decline to seal the arrest record in question for example, that the arrest was
made without probable cause, that the arrest was otherwise in violation of constitutional rights,
or that there was bad faith on the part of the prosecutor in continuing with the prosecution.” Id.
at 938.

This heightened standard makes little sense. Expungement in cases of actual innocence
should depend solely on whether the defendant isinnocent. The constitutional propriety of the
arrest or the motives of the prosecutor in pursuing the case should have no bearing. On a
practical level it is understandable that the Court of Appealsis concerned about sealing records
of individuals who have been acquitted after standing trial. Experience teaches that most cases
of actual innocence will be weeded out prior to trial. And an acquittal at trial is not proof that a
defendant is innocent; only that the jury (or judge) had a reasonable doubt as to guilt. Thus, an
acquittal should not establish any presumption that the defendant is innocent or entitled to
expungement.

At the same time, it must be recognized that innocent persons sometimes are forced to
stand trial. They are no less worthy of relief than persons against whom charges are dropped.
Nonetheless, the very fact that they have stood trial does distinguish them and arguably impacts
whether expungement is appropriate for other reasons. First, the Constitution guarantees a right
to public criminal trials. See generally Nixon v. Warner Communications, Inc., 435 U.S. 589
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(1978). When a case has proceeded all the way to apublic trid, it can be argued that sealing
those records away from public access impinges on the community's right to observe and study
the workings of itsjudicial system. In short, sealing the records of a public criminal trial may be
too great are-writing of history. Second, the fact of the acquittal itself arguably provides relief
to defendants and lessens their need for expungement in order to restore their reputations — they
can demonstrate that they were acquitted of the charge, unlike those persons against whom
charges are simply dropped.

On balance, we conclude that an innocent person's legitimate interest in having the record
wiped clean outweighs the countervailing interest in maintaining full public access to records of
criminal proceedings. The number of cases in which an acquitted defendant will be found to be
actually innocent is likely to be small. The public will have had full accessto thetrial at the time
it occurred. See Nixon v. Warner Communications, Inc., 435 U.S. at 610 (the requirement of a
public trial is satisfied by the opportunity of members of the public and the press to attend the
trial and to report what they have observed). If thereafter the records relating to the prosecution
and trial are placed under seal because the defendant was found by the court to be actually
innocent, thiswill not infringe the public's right of accessto criminal trials.

There are some practical considerations tied to the trial process that impact upon the
extent of relief that can or should be provided to an individual who has gone through pretrial
proceedings or trial before being found actually innocent and entitled to expungement relief.
First, atranscript of the pretrial or trial proceedings will have been created. If the individual was
the only defendant, the transcript can simply be sealed together with other relevant records. If,
however, it was a codefendant case and the codefendant(s) was cul pable (or has not been found
actually innocent), then the transcript should remain a public record. In that event it would be
too tedious and time-consuming to redact all references to the innocent person. Likewise, the
pretrial or trial process (or an appeal) may have generated a published decision by the court that
mentions the individual's name but must remain a public record because it is intended to serve as
precedent for future cases. Once again, it is unreasonable to attempt to redact the name of the
innocent individual. Maryland has recognized these problems and has addressed them by
providing that the scope of expungement does not extend to a transcript of court proceedingsin a
multiple defendant case or published opinions of the court. Md. Code Crim. Proc. § 10-102.
Thisisasensible limitation and we propose adoption of a comparable one.

Finally, D.C. currently has a statute that provides a mechanism for persons who have
been convicted at trial to seek to vacate their conviction or obtain anew trial on the ground of
actual innocence. D.C. Code § 22-4135. Persons whose innocence has been established through
this process should be entitled to the benefit of the expungement provisions discussed here.
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EXPUNGEMENT IN OTHER CASES

As noted at the outset of this report, there are three categories of cases to which
expungement may be applied. Thefirst category is cases of actual innocence, just discussed.
These cases are the most deserving of relief and there is strong consensus in the subcommittee
about providing relief and about the sort of relief that should be provided. We turn now to the
remaining two categories, which engendered much greater debate.

The second category of cases to which expungement could potentially apply involves
cases where charges were dropped prior to trial or the defendant was acquitted at trial. In these
cases the person may or may not have committed an offense. It will not always be possible for
an innocent persons to prove their innocence and qualify for "actual innocence” expungement
relief. For example, a person may be arrested and charged with an offense based on an
identification by an eyewitness who is mistaken. The case might be dropped because the
identification is weak or the eyewitness becomes unavailable, or the defendant might be tried and
acquitted. But, absent an unimpeachable alibi or comparable evidence, the accused person may
be unable to affirmatively prove innocence. On the other hand, many persons in this category
will be culpable to some greater or lesser degree. Charges are dropped for awide variety of
reasons, for example: because the offense was minor, or the defendant's participation in the
offense was minor, or there were extenuating circumstances, or an essential witness was
unavailable, or evidence was suppressed by the court. Charges also are dropped in situations
where the defendant participated in a diversion program or deferred sentencing agreement, or has
successfully completed probation before judgment. In sum, this category involves avery "mixed
bag" of individuals and situations, some of whom are clearly deserving of relief (although they
may be unable to prove it by the more rigorous standards required in actual innocence case) and
others who may not be so “deserving” of relief due to innocence, but for whom the community
shares an interest in letting them overcome their arrest record.

The third category involves cases where the defendant has been convicted of committing
the offense. In these cases, there is no question about culpability. However, the offense at issue
may be minor, or there may be extenuating circumstances, or it may become clear that the
offense was an isolated mistake by an individual who has led an otherwise upright life or who
has been rehabilitated since the offense was committed. At least some of these individuals may
be deemed deserving of some form of expungement relief, despite being clearly guilty of the
prior offense.

Although there are important distinctions between these latter two categories, and
potentially between individuals within the same category, the subcommittee found it useful to
consider these categories together for purposes of framing expungement legislation. The
common denominator is that persons in these categories either may be, or actually are guilty.
Some may well be innocent but, as discussed above, unable to prove their innocence and so
cannot be identified as innocent on a case-by-case basis. Thus, if relief isto be provided to
personsin either of these two categories, it can be done on the assumption that they are culpable
(to some extent) but that they should nonethel ess should be afforded the opportunity to move
beyond their past involvement with the criminal justice system.
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Theneed for legisation in the District of Columbia

The subcommittee took the view that the benefits of expungement should be made
available in cases beyond those involving actual innocence. Currently (with very limited
exceptions), persons who have a "brush with the law" in the District of Columbia are forever
“branded” because they have no way of overcoming that episode and shielding it from
prospective employers, lenders, or the public. The subcommittee believes that the District of
Columbia expungement provisions are too restrictive and deny relief to a number of persons who
deserve a second chance so that they can put unfortunate episodes behind them, obtain good
employment, and become — and be perceived as -- productive members of the community.

Most states (36) provide an opportunity to individuals to clear their record if the charges
against them are dropped or they are acquitted at trial.* (A summary of the expungement
provisions of the various states, which was created by the United States Attorney’ s Office based
on a 50 state survey of expungement statutes provided to the CCE by the law firm of Dow,
Lohnes & Albertson, PLLC, is attached as an exhibit to this report). Maryland, for example,
makes expungement available to most persons when the charges against them (misdemeanor or
felony) are dropped or they are acquitted. See Md. Code Crim. Proc. § 10-105. Virginia makes
expungement presumptively available to persons charged with misdemeanor offenses when the
charges against them are dropped or they are acquitted. Expungement is also available with
respect to felony chargesin Virginiathat are drop