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Good morning, Chairman Mendelson and members of the committee. My name is David
Cynamon. I am an attorney in private practice with the firm of Pillsbury Winthrop Shaw
Pittman, LLP. I also chair the Court Improvements Committee of the Councily for Court
Excellence and serve on its Executive Committee. It is in this capacity that I testify today. I
should also make clear that no judicial member of CCE participated in the formulation of this
testimony.

The Council for Court Excellence is a local nonpartisan civic organization founded in
1982 to improve the administration of justice in the courts and related justice agencies in the
District of Columbia. For almost 25 years, CCE has been a uﬁique resource that brings together
members of the civic, legal, business, and judicial communities to work in common purpose to
identify and promote court reforms, improve public access to justice, and increase public
understanding and support of our justice system.

CCE has worked closely with the DC Council and the Committee on the Judiciary on
many issues, including the 1994 Probate Reform Act, the Office of Administrative Hearings
Establishment Act of 2001 and subsequent amendments, as well as on a number of sentencing
related matters. In June 2005, we testified before the Judiciary Committee in joint hearings with
the Committee on Health regarding persons with mental health diagnoses in the DC J ail and
Correctional Treatment Facility. And in April 2006, we offered testimony on the “Criminal
Record Expungement Act of 2006.”

Bill 16-700 is an outgrowth of the 1998 Juries for Year 2000 and Beyond report, which
made 32 recommendations to improve the DC Superior Court petit jury system. (The DC jury
study recommendations were similar to those made in earlier New York and California studies.

Subsequent studies have been conducted in 33 other states.)
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The report was sponsored by the Council for Court Excellence and resulted from work
performed by more than 40 jurists, court administrators, prosecutors, defense attorneys and
former jurors. Several of the 1998 jury study recommendations have been 1mp1emented mostly
on an ad hoc basis by individual DC Superior Court judges: for example, 22 now allow jurors to
ask written questions of witnesses; all but one permit jurorknote-taking. However, a number of
the 32 recommendations require legislative action. The Jury Trial Improvements Act of 2006 is
designed to continue the implementation effort of the 1998 jury study.

CCE fully supports this public hearing as an opportunity to discuss jury service in the
District of Columbia. The importance of jury service as a civic duty is too-often unrecognized. In
2004, the percent of citizens who were summoned and appeared for jury duty was only 13%,
though this percentage increased to 20% in 2005 due to the implementation of better list-
management techniques adopted by the DC Superior Court through a CCE-sponsored study.
Though an improvement, there is still much that can be done, including by this Council, to
increase the public’s confidence that the jury system continues to work as it should, and that
efforts be made to ensure that the responsibility of jury service not be distributed among a small
percentage of the District population.

Below we describe CCE’s qualified support for Bill 16-700 section-by-section.

Section 2. Lengthy Trial Fund.

- The Lengthy Trial Fund provision proposes to provide financial support to jurors serving
on cases lasting more than ten days who demonstrate financial “need” was caused by their

lengthy service. The provision aims to make jury service more inviting and less burdensome.
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The model for the lengthy trial fund was the “J‘ury Patriotism Act,” promulgated by the
American Legislative Exchange Council (ALEC), an organization associated with court reform
and which has a legislative network around the‘country. Portions of the “Jury Patriotism Act”
have been enacted in Arizona; other states now have enacted pieces of it as well.

CCE supports the policy underlying this provision but recommends further fact-finding
by the DC Council to determine the fiscal impact of this provision and to clarify the manner in
which the Lengthy Trial Fund would be implemented.

CCE’s major concern regarding this provision is cost. This provision could cause an
unfunded mandate upon the court if the number of citizen requests for financial supports turns

. out to be large. We believe that if the number of trials that last longer than ten days is relatively
few, the fiscal impact upon the court is more palatable. A notable example of another jurisdiction
with an established lengthy trial fund is the state of Arizona. In their experience, 2% of jury trials
last more than 10 days and that 1/3 of jurors serving on these lengthy jury trials request financial
assistance.! It is unknown what percentage of civil and criminai jury trials in the DC Superior
Court exceed 10 days, nor is it known how many prospective jurors may request financial
assistance. The Arizona experience may suggest a methodology to guide the DC Council in
calculating fiscal impact here. For your reference, we attach to this testimony a 6-page report
describing the Arizona experience with a lengthy trial fund, and statistics from the federal courts
about lengthy trials.

In addition, there are questions about the practicalities of implementing such a Lengthy
Trial Fund that need to be examined. For example, if jurors do not know whether they would be

eligible for reimbursement until after they complete their jury service, the Fund might not serve

! Munsterman, G. Thomas and Cary Silverman. “Jury Reforms in Arizona: The First Year.” The Judges’ Journal.
Winter 2006. Volume 45, number 1, page 20.
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the purpose of encouraging potential jurors to serve on lengthy trials. These and other practical

questions should be examined before the provision is adopted.

Section 3. Confidentiality of Certain Information Developed During Jury Selection.

This provision proposes sealing the information of potential jurors who have served on a
case after jury selection, but provides for expanded juror information to be provided to the Court.

CCE supports this provision, with the caveat that it is intended to expand the information
‘about potential jurors that is made available to litigants for purposes of jury selection, and not
intended to restrict information that is currently publicly available about actual jurors.

The information currently provided about potential jurors in the DC Superior Court is
limited to name, age and a very general job description (e.g. “office worker™); a situation that is
the cause of general frustration among judges and lawyers. The goal of this provision is to
remedy this practical frustration. CCE also recommends slightly clarifying the language of the
provision because currently the provision does not allow any particular juror to voluntarily
disclose his or her own information. Finally, CCE recommends clarifying the language to reflect
that the provision is not intended to change current practice with respect to information about

persons who are selected to serve on juries.

Section 3. District of Columbia Government Agency Source Lists.

The goal of this provision is to improve the source list of potential jurors called for jury

service. CCE fully supports this provision as a good government measure.
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Section 4. Reduction of Peremptory Challenges

This provision reduces the number of peremptory challenges in felony cases from ten to
three, equalizing the number of peremptory challenges allowed in felony cases with the number
currently allowed for civil and misdemeanor cases.

CCE recommends that the Council approve this provision, but only upon the clariﬁcatioh
and possible expansion of “for cause” strikes of jurors by the DC Superior Court. CCE’s |
recommendation is consistent with the Recommendation #19 of the DC Jury Project’s Juries for
the Year 2000 and Beyond report. In order for CCE —and indeed likely the prosecutors and the
defense bar - to support a reduction of peremptory challenges in criminal cases from ten to three
it would be necessary for the courts to clarify and possibly expand the acceptable reasons for
striking jurors for cause. Furthermore, it may be advisable for the courts to allow for a greater
use of questionnaires during jury selection. Both of these court-focused recommendations were
originally what brought the DC Jury Project together and enabled a majority of that committee to
support a reduction of peremptory strikes. |

Thank you for the opportunity to testify. I would be happy to answer any questions you

may have.
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Jury Reforms in

The First Year

By G. Thomas Munsterman and Cary Silverman



n January 1, 2004, legislation
O based on the Jury Patriotism

Act (JPA),! a model act devel-
oped by the American Legislative
Exchange Council, went into effect in
Arizona, a state long considered a
leader in improving jury services.
Both the Arizona legislation and the
JPA seek to promote jury service by
alleviating the inconvenience and
financial burden on those called to
serve while making it more difficult
for people to escape from jury service
without showing true hardship. Since
passage of the legislation in Arizona,
nine other states have also enacted
legislation modeled on the JPA, most
recently Alabama and New Mexico.
The JPA also helped create momentum
for enacting jury service improvement
legislation in Maryland and Texas
during 2003, and other state legisla-
tures are considering similar measures
in 2006.

The JPA has been endorsed by the
Council of State Governments and is
supported by a wide range of organi-
zations, including the National Assoc-
iation of Manufacturers, the National
Black Chamber of Commerce, the U.S.
Hispanic Chamber of Commerce, and
the National Workrights Institute.
Most of its provisions are not new.
Rather, they represent a compendium
of the best practices found in the jury
practice arena throughout the fifty
states. Indeed, the American Bar
Association’s Principles for Juries and
Jury Trials, adopted in 2005, include
several provisions that appear in the
JPA, such as its elimination of auto-
matic exemptions, one-time automatic
postponement system, employment
and leave time protection, and the
one-day/one-trial term of service—
recognized as the “gold standard” of
jury service practices.” In addition,
and perhaps a more revolutionary
change, the JPA includes an entirely
new provision for a lengthy trial fund
(LTF) that seeks to address the lack
of available compensation to those
for whom jury service results in the
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greatest financial sacrifice.’ Arizona,
Louisiana, Oklahoma, and Mississippi
have enacted forms of the LTF, while
Texas increased juror compensation
from $6 per day to $40 after the first
day of service through a similar mech-
anism in June 2005.

After a year of implementation, we
discussed Arizona’s legislation based
on the JPA with court administrators
in that state, paying particular atten-
tion to how the LTF has worked in
practice. The assumptions that were
used to estimate funding for the LTF
can now be examined to provide guid-
ance to other states considering the
adoption of these types of jury reform.
This subject and others related to the
Arizona legislation comprise the bulk
of this article and allow us to ascer-
tain the initial success or failure of
these jury initiatives.

Increasing Juror Compensation
Inadequate juror compensation has
been and remains a serious issue
across the nation because it appears to
have a direct effect on jury participa-
tion and low juror turnout. Faced with
restrictive budgets, many states have
not increased juror pay in decades.
While it is true that most large employ-
ers pay their employees during jury
service, many smaller businesses can-
not afford to do so. Moreover, those
who are self-employed and many
hourly wage earners must serve with-
out pay beyond the minimal state-paid
rate. As a result, these citizens simply
cannot afford to serve on juries for
more than a few days. They are often
excused from jury duty altogether,
negatively affecting representation
within the venire, or serve at consid-
erable financial loss.

To address this problem, Arizona
became the first state to implement
fully the LTF, in July 2004.* We found
in our conversations with Arizona court
administrators that the response from
judges and jurors to the additional
compensation made available by the
fund has been overwhelmingly positive.

Before this legislation, Arizona
jurors received no more than $12 per
day plus reimbursement for miles
traveled between the juror’s residence
and the courthouse to which they
were summoned. As adopted, the LTF
provides additional compensation to
jurors when a trial lasts more than ten
days. Upon the eleventh day of jury
service, the LTF compensates unem-
ployed jurors at a rate of at least $40
per day from the fourth day to the
completion of jury service. Of that
$40, $12 is allocated from the usual
per diem and $28 comes from the
LTF if a juror petitions the court for
disbursement of those funds. The law
provides that jurors who are unem-
ployed are eligible to receive this $40
per day payment even if they receive
income in the form of spousal main-
tenance, pensions, retirement, unem-

G. Thomas Munsterman is the
director for the Center for Jury Studies
at the National Center for State
Courts and a long-time proponent of
jury reform.

Cary Silverman is an associate in
the Washington, D.C., office of Shook,
Hardy & Bacon, where he specializes in
public policy work. He is also an advi-
sor to the American Legislative
Exchange Council.

The authors would like to acknowledge
the assistance of Dave Byers, Supreme
Court of Arizona; Jennifer Greene and
Humberto Cisneros, Administrative
Office of the Supreme Court of
Arizona; Katherine Braure, Arizona
Superior Court, Pima County; and Bob
James, Trial Courts of Arizona,
Maricopa County.
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ployment compensation, disability
‘benefits, or other similar income.
Jurors not receiving their usual in-
come during jury service are eligible
to receive up to $100 per day of reim-
bursement between the fourth and
tenth days of service and up to $300
per day thereafter. After a trial has
continued past the tenth day, jurors
are paid retroactively to the fourth
day of jury service. Jurors who are
employed but cannot demonstrate any
loss from their jury service receive
nothing from the LTF.

The new law, as implemented by
the Arizona Supreme Court, finances
the LTF by means of a $15 fee on
attorneys filing complaints, answers,
and interventions in civil cases only
at the general jurisdiction level of
courts in Arizona.® Courts began col-
lecting the new filing fee in January
2004, and jurors began receiving
compensation from the LTF for trials
that started on or after July 1, 2004.

Judges have commented that jurors
who would otherwise be excused for
financial hardship can now take part
in jury service on lengthy trials.
According to an Arizona Supreme
Court Administrative Office of the
Courts (AOC) report to the legisla-
ture, “Anecdotal evidence indicates
the LTF is a welcome reform that has
allowed a number of citizens to serve
on juries who would not have been
financially able to serve without the
extra pay offered by the LTFE.”

Data from the AOC indicate that
during its first full year in operation—
from July 2004 to June 2005—the
LTF provided approximately $130,000
in additional compensation to 172
jurors on forty lengthy trials.” While
these lengthy trials represent about
2 percent of the annual total jury trials
in Arizona, the availability of supple-
mental compensation can make a sig-
nificant difference for those who are
selected to serve on these trials. From
an individual juror’s perspective,
receiving supplemental compensation
averaging $750 over the course of a
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trial can mean the difference between
not being able to serve and completing
jury service without enduring severe
financial hardship.

Approximately one out of three
jurors on trials lasting more than ten
days requested supplemental compen-
sation from the LTF. Jurors benefiting
from L'TF compensation served on
twenty-five civil cases, fourteen crim-
inal cases, and one juvenile case.
Reimbursement to jurors on criminal
cases accounted for 58 percent of the
total expenditures ($75,172), and civil
cases accounted for 42 percent
($54,281). One logical explanation
for this is that, on average, the length
of criminal trials exceeded the length
of civil trials. After reviewing this
data, Arizona court administrators
believed that the $300 limit on maxi-
mum payouts was justified and was
set at an appropriate level. Adminis-
trative expense reimburserent to the
trial courts, set by the AOC at $18 for
each claim processed, totaled $3,126.

The filing fee has provided more
than sufficient revenue for additional
juror compensation and to finance the
administrative cost of operating the
LTE. In calendar year 2004, the
Arizona judiciary collected $613,571
in filing fees to support the LTF. This
fee has generated a similar revenue

Online Resources

stream in 2005 and provides the
Arizona judiciary with the option of
reducing the fee. Alternatively, the
legislature could expand eligibility for
payment from the LTF to place more
money in the hands of jurors. This
could be accomplished by lowering
the number of days of service before
a juror is eligible to receive compen-
sation from the LTF or by eliminating
the $100 limit applicable from the
fourth through the tenth days of serv-
ice. This $100 limit affected sixteen
jurors, and the $300 per day maximum
did not affect any jurors requesting
additional compensation. In January
2006, a bipartisan group of Arizona
legislators introduced a bill that would
expand the LTF to make jurors eligible
for supplemental compensation of up
to $300 after three days of service, and
eliminate the $100 limit.® As of the
publication deadline, the legislation
had passed both state houses, and
Governor Janet Napolitano signed the
bill into law April 21, 2006.

The AOC developed a form to
streamline the process of applying for
compensation from the LTF by jurors.
In most cases, to determine a person’s
usual income, tax returns and/or pay
stubs must be provided to the court.
When a person files jointly with a
spouse, administrators look at the

The following sites contain further information about the Jury Patriotism Act,
the current state of jury reform generally, and various forms and information
gleaned from Arizona’s experience in reforming jury practice in the past year.

B Jury Patriotism Act: www.alec.org/meSWFiles/pdf/0309.pdf
B ABA Principles for Juries and Jury Trials: www.abanet.org/

Jjuryprojectstandards/principles.pdf

M Arizona Supreme Court order implementing the LTF:
www.supreme.state.az.us/orders/admorder/Orders03/2003-100.pdf

M Arizona LTF statute: www.azleg.state.az.us/ars/21/00222.htm
M Arizona LTF claim form: www.supreme.state.az.us/jury/JurorClaimForm.pdf
M Arizona LTF court reimbursement request: www.supreme.state.az.us/

jury/ReimbReqForm.pdf
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individual’s IRS Form 1040 or multi-
ple pay stubs to determine the income
attributed to the juror. In some cases,
an appropriate compensation rate was
arranged by having the jury adminis-
trator interview a juror seeking pay-
ment, This was especially true when
the juror was an independent contrac-
tor or self-employed, or worked on
commission—that is, in situations
where income varied from day to day.
Thus far, no juror has challenged the
compensation level set by the admin-
istrator. Should a disagreement arise,
the presiding judge could intervene.

Some critics of the LTF initially
questioned whether it would be fair
to provide differing amounts of com-
pensation to jurors serving on the
same lengthy trials. Court adminis-
trators in Arizona, based on their
experience, tend not to support this
view and regard the LTF as helping
to remedy the already unequal situa-
tion in which some jurors are paid by
their employers during jury service
while others are not. Arizona judges
and court administrators carefully
explain the purpose of the LTF to
jurors serving on lengthy trials to cor-
rect any misconceptions.

Service Flexibility Provisions
Other less novel provisions of the JPA
were implemented, for the most part,
without much ado in Arizona. For
example, Arizona law formerly per-
mitted a term of jury service as long
as 120 days. The new law implement-
ed a variation of the one-day/one-trial
term of service statewide. Under the
new law, a citizen’s jury service is
over when he or she completes one of
the following provisions:

1. serves on one trial;

2. appears in court but is not
assigned to trial by the end of
one day;

3. is assigned on one day to a trial
division for jury selection and
serves through the completion
of jury selection or is excused;
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4, complies with a request to tele-
phone a court or check a court’s
Web site to determine whether
to report on a particular day, for
four days within a thirty-day
period; or

5. provides the court with a tele-
phone number and stands ready
to serve that day, for two days."

Previously, some larger counties
had adopted these practices, but coun-
ties with small or dispersed popula-
tions had seemingly been hesitant to
adopt a shorter term of service. All
Arizona jurors now benefit from the
new practice. The AOC report noted
that the one-day/one-trial term of
service was implemented statewide as
of December 1, 2004."

Arizona’s new law also limits the
frequency of jury service for people
impaneled as sworn jurors to no more
than once every two years'? and pro-
hibits employers from requiring
employees to use leave time during
their service."

In addition, as enacted in 2003,
Arizona’s new jury service law pro-
vided all jurors with the opportunity
to twice postpone their jury service
within three months of the date of the
summons. Court administrators found
that the three-month period did not
provide sufficient time for students,
teachers, seasonal employees, or
those who may have been traveling
on business to reschedule their serv-
ice. The JPA suggests a six-month
window to reschedule service. Last
year, the Arizona legislature amended
the new jury legislation to eliminate
the maximum period for a postpone-
ment, providing court administrators
and jurors with more flexibility in
rescheduling service."

Delay and Avoidance of Service
Before the new legislation, Arizona
citizens who failed to respond to a
summons faced a maximum fine of
$100. The new provisions significant-
ly increased the potential fine for no-

shows, allowing judges to impose a
penalty of up to $500." This increase,
combined with a new procedure for
following up with those who fail to
appear in Maricopa County, has dou-
bled the number of jurors complying
with their summonses. According to
court administrators, these reforms
have allowed the court to send out
50,000 fewer jury summonses, a ben-
efit for jurors and a cost saving for
the courts.'®

The Arizona legislation based on
the JPA also eliminated the catchall
provision that had allowed courts to
excuse any juror for “undue hardship,”
a term previously undefined in the
statute. This comports with the senti-
ments of the drafters of the model
JPA, who felt that such broad lan-
guage, which appears in the statutes
of many states, could allow people to
avoid jury service for reasons other
than true hardship. Arizona’s new law
addressed this issue by enumerating
four instances of “undue or extreme
physical or financial hardship™:

1. where jury service would require
abandoning a person under the
juror’s care and it is not possible
to find a substitute caregiver;

2. where the juror would incur
costs that would have a'substan-
tial adverse impact on daily liv-
ing expenses for the juror or his
or her family or employees;

3. where jury service would result
in illness or disease; or

4. where the juror cannot under-
stand the English language.”

The new law also required persons
requesting excusal from service to
submit documentation supporting the
request. For those requesting a health-
related excuse, a letter from a licensed
physician is required. The confiden-
tiality of these materials is protected
under the legislation.'®

The new hardship provision caused
some problems during implementation.

continued on page 44

21




Jury Reforms in
Arizona

continued from page 21

Seniors, long accustomed to being
excused from jury service upon
request, were surprised to find that
they now needed medical documenta-
tion.”In addition, because of a tech-
nical oversight, the law permitted
medical documentation only from a
licensed physician,; it did not allow
materials from other health care pro-
fessionals. Court administrators also
had difficulty finding a basis to
excuse jurors based on their lack of
transportation when they lived a great
distance from the courthouse or were
out of town for an extended period
and rescheduling of service was not
a viable option. Arizona therefore
enacted provisions in April 2005 that
made minor modifications to the
excuse statute to address each of these
state-specific issues.® Now, jurors who
are seventy-five years of age or older
can request to be excused from their
summons, or from all future summon-
ing by an Arizona court.! Likewise,
excuses can be granted for a lack of
transportation and for those who are
temporarily outside of the jurisdiction
of the court.”

Final Thoughts

Arizona’s experience with imple-
menting the Jury Patriotism Act has
been encouraging in many ways.
While its initial operation was not
entirely seamless, the problems
encountered certainly were not
beyond normal expectations when a
system moves from a theoretical con-
struct to actual practice. The filing fee
used to support the LTF has provided
more than sufficient revenue to sub-
stantially increase juror compensation
on trials longer than ten days. When
asked whether the time and effort
necessary to collect the filing fee,
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determine individual compensation
levels, and pay the supplemental com-
pensation is worth it, we need only
consider the perspective of those
jurors who would otherwise have sac-
rificed hundreds or thousands of dol-
lars to fulfill their civic duty to arrive at
a resounding yes. Overall, the new law
has reduced the inconvenience of jury
service; expanded the opportunity for
people to participate, particularly on
lengthy trials; and increased juror
turnout rates. As additional states con-
sider adopting legistation based on the
model act, legislators should work
closely with court administrators to
develop a proposal tailored to the needs
of their state’s jurors and court system.
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Leg., 1st Reg. Sess. (Ariz. 2005).

2. See AMERICAN BAR ASS’N, PRINCIPLES
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